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Chapter 6

On the Rights Track:
The Americans with
Disabilities Act

Thomas F. Burke

PENING the legislative debate on the Americans with

Disabilities Act of 1990, one of the bill’s sponsors,
Senator Tom Harkin, predicted that the act would “help strengthen
our economy and enhance our international competitiveness” by
bringing disabled people into the labor force.” In reality, the disabili-
ties law has done nothing of the kind. What the law has enhanced
instead is the volume of litigation in the workplace. How this came
about is a saga that is best begun with the experience of one potential
beneficiary.

In 1990 Lori Vande Zande began work as a program assistant for
the Wisconsin state housing office. She was paralyzed from the waist
down because of a tumor in her spinal cord. Her duties were mainly
clerical, and she was able to perform them while in a wheelchair. The
agency that employed her made several adjustments to help her carry
out her work. It modified the bathrooms in her office. It bought
special adjustable furniture. It paid for one-half the cost of a cot that
she used for personal care and adjusted her schedule so that she
could attend medical appointments.

But Vande Zande became convinced her employer had not done
enough. When she commented that the kitchenette at her workplace
was too high to use from her wheelchair, her supervisor told her to
use the bathroom sink, a solution she found unsatisfactory. Later,
when a bout of ulcers forced her to stay home, she asked for a
desktop computer so that she could do her work from there. Her su-
pervisor refused this request and offered her only fifteen to twenty
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hours of work that she could do at home. The rest, her supervisor
said, would have to be made up with sick leave or vacation time.

To Vande Zande, these incidents, along with some comments made
by her supervisors, demonstrated insensitivity. She filed a complaint
with the Equal Employment Opportunity Commission and eventu-
ally sued her employer in federal court. The state of Wisconsin, she
claimed, had discriminated against her on the basis of her disability.
To those unfamiliar with disability rights law, the claim might seem
puzzling.? What, they might ask, makes the failure to provide a com-
puter an act of discrimination? Yet Vande Zande’s lawsuit, whatever
its merits, was fully in keeping with the logic of disability rights law.

The ADA and Disability Rights

Although the concept of disability rights has lately begun to
migrate to other nations, nowhere has it been implemented as fully as
in the United States. Beginning with the passage of section 504 of the
1973 Rehabilitation Act, Congress and the states have created an
array of disability rights laws, many of them giving those aggrieved
the right to sue in court for discrimination. The Americans with Dis-
abilities Act (ADA), the law under which Vande Zande sued, marks
the culmination of this trend. Passed in 1990 by a wide margin in
Congress and signed by an enthusiastic President Bush, the ADA pro-
hibits barriers to disabled people in a wide range of activities. Title I
of the act, the part under which Vande Zande sued, requires employ-
ers to provide “reasonable accommodations” to “otherwise quali-
fied” disabled workers.> Title II applies nondiscrimination require-
ments to state and local governments and their agencies, and
mandates that public transit systems be made accessible to disabled
people. Title III requires that nearly all facilities and programs, from
bars and bowling alleys to parks and zoos, be made as accessible as is
“readily achievable” and that new facilities be designed to be accessi-
ble unless it is “structurally impracticable” to do so.4

Complainants under the ADA can bring their claims to the Equal
Employment Opportunity Commission and various other federal
agencies, but the ADA also gives disabled people the right to sue
those who fail to live up to its provisions. Under Title I, employers
found guilty of discrimination can be made to provide back pay, at-
torney’s fees, and, in some cases, punitive and compensatory
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damages.> Under Titles Il and III, managers of facilities and programs
can be sued to force them to make the facilities and programs acces-
sible to disabled people. Title Il lawsuits can also result in fines and
“pain and suffering” damages against those judged guilty of discrim-
ination.® Thus the ADA’s sweeping mandates are to be enforced by
lawsuits—and the threat of lawsuits—Ilike Lori Vande Zande’s.

This chapter examines the causes and consequences of the turn to
litigation in disability policy. First, why has the United States taken a
uniquely litigious, rights-oriented approach to the problem of dis-
ability? Second, what are the costs of this approach? Third, and
perhaps most important, is there a better way? The final section of the
chapter compares the U.S. approach with those taken by other eco-
nomically advanced Western nations. Drawing on this comparison, it
examines how implementation of the ADA might be improved and
evaluates the political feasibility of an improvement.

The ADA'’s rights orientation and litigiousness are typical of U.S.
public policy. They reflect what has been called “adversarial legal-
ism,” a style of dispute resolution that pervades much social regula-
tion in the United States. This style involves formal adversarial pro-
cedures, punitive sanctions, costly forms of legal contestation, and
complex legal rules that are subject to frequent controversy and
change.” As the example of disability policy suggests, the tendency
toward adversarial legalism in U.S. social policy creates unique costs
that are not borne by other economically advanced nations, even
those with more extensive regulatory and welfare programs.

The ADA was advertised not just as a civil rights measure, but as a
way to take disabled people off welfare and get them onto the em-
ployment rolls.8 It would be nice to believe that the specification and
enforcement of rights leads directly to jobs and thus to greater pro-
ductivity, as participants in the ADA debate seem to have assumed.
But in fact rights-based policies turn out to be a problematic method
of promoting employment, one that in the United States suffers from
all the inefficiencies and inequities of court-based enforcement. The
dependence on rights in disability policy reflects a strange American
amalgam: a deep distrust of bureaucratic welfare-state approaches to
social problems combined with a seemingly boundless faith in the ca-
pacity of courts and rights to change society for the better. Because no
other nation shares this combination of values to the same extent, it is
especially important for Americans to consider the costs of rights-
based policies like the ADA.

U
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Adversarial Legalism

The Americans with Disabilities Act illustrates several characteris-
tics of adversarial legalism. The law itself is complex and subject to
many interpretations, and the system of enforcement is mainly com-
plaint driven, with easy access to courts. The ADA’s provision for
pain and suffering and punitive damages allows for high penalties
for noncompliance. But most important, the ADA makes disability
policy a matter of rights—duties that are owed to disabled people
and so can be legally enforced—rather than of needs, problems that
society chooses to pay for collectively.

The costs of a regime of adversarial legalism in disability policy are
considerable.

— Uncertainty. One of the hallmarks of adversarial legalism is that
the decisionmaking process is unpredictable, variable, and reversible.
In Vande Zande’s case, for example, no one could know in advance
what a federal court would consider a “reasonable accommodation.”
Further, no one could be certain that an appeal to a higher court would
result in the same decision. Even after the decision in Vande Zande, a
plaintiff with a similar case might still prevail in another court.

— Delay. In an adversarial legal system a final decision may be
delayed in seemingly endless ways. After filing her claim in federal
district court, Vande Zande had to wait for two years to have her case
decided.? She moved on to another job before her case was resolved.

— High Transaction Costs. Because of uncertainty, delay, and the
expense of legal assistance, transaction costs in an adversarial legal
system are high. Vande Zande and her employer undoubtedly in-
vested many thousands of dollars to bring their dispute all the way to
a federal appeals court. Transaction costs deter plaintiffs from chal-
lenging even blatantly illegal policies and drive defendants to settle
claims they consider unwarranted.

— High Penalties. An adversarial legal system uses the threat of
high penalties to achieve compliance. By contesting Vande Zande’s
claims, the employer risked a court award of pain and suffering
damages and legal fees that would vastly outstrip the costs of the ac-
commodations she had asked for. Of course many would argue that
high penalties are appropriate for acts of discrimination, but the costs
of such penalties generally get passed on to the public in the form of
higher prices. The threat of such penalties also leads defendants to
settle claims that may be legally dubious.
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— Defensiveness and Distrust. The formality of adversarial legal
processes can breed distrust and disagreement where other processes
might reach accommodation. When an ADA lawsuit is filed, it is
likely to put great strain on workplace relationships. Moreover, the
threat of ADA litigation may lead employers to fear and distrust (or
even refuse to hire) disabled workers.

— Scattershot Enforcement. A system of implementation by litiga-
tion depends on the ability of private parties to mount their own
campaign to enforce the law. Those without the knowledge, re-
sources, or motivation required to contest violations will simply try
to live with the violations. At the same time, potential plaintiffs with
resources can afford to make tenuous claims that stretch the law. Thus
the pattern of litigation is bound to be at war with the purposes of the
statute. Underenforcement and overenforcement are to be expected.

The Scope of the Law

These potential problems in ADA enforcement are important
simply because the law itself touches so much of American life. Ac-
cording to one estimate, more than 600,000 businesses, 5 million
places of public accommodation, and 80,000 units of state and local
government are covered by the law.’® The highest estimate of the
number of disabled people in the United States approaches 50
million, though more conservative assessments put it somewhat
lower: one figure suggested by an expert on the demographics of dis-
ability is 36 million."* According to even the low estimate, at least one
of eight Americans is disabled, which means nearly everyone has a
disabled relative or friend.

The magnitude of these estimates of the disabled population may
seem surprising until one considers the range of people designated
“disabled.” The ADA defines disability as “(a) a physical or mental
impairment that substantially limits one or more of the major life ac-
tivities; b) a record of such an impairment; or c) being regarded as
having such an impairment.”*2

What this definition actually entails depends, of course, on how
courts interpret these phrases. Recent court decisions suggest that
the range is much narrower than 50 million, but how much nar-
rower is difficult to determine. In any case, the law clearly covers a
broad spectrum of conditions, including some, such as drug addic-
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tion and emotional disorders, that fall outside popular conceptions
of disability.

Not surprisingly, then, disability discrimination has already
become one of the leading categories of claims at the EEOC. But job
discrimination complaints like the one Vande Zande brought are just
one aspect of the ADA. Because of ADA mandates, state and local
governments, transit authorities, nonprofit agencies, and businesses
face the prospect of spending billions of dollars to remake their phys-
ical environments. Beyond this, litigants have used the ADA to chal-
lenge a broad array of institutions and practices. ADA lawsuits have
resulted in rulings that courts cannot bar blind people from serving
on juries, bar associations cannot ask applicants about their history of
treatment for mental illness, and insurers cannot limit benefits for
people with AIDS."3 The ADA’s mandates and ADA lawsuits seek to
literally reshape American society.

The ADA reflects a typically American approach to the problem of
disability, one that emphasizes rights and litigation over needs and
governmental assistance. Yet the turn to rights and litigation in dis-
ability policy has been relatively recent. Its causes can be best illus-
trated by a brief history of modern disability politics.

The Rise of Disability Rights

Until the 1960s disability policy centered on welfare, institution-
alization, and rehabilitation programs. With the important excep-
tion of blind and deaf people, few raised discriminatory attitudes
or architectural barriers as an issue, and the rhetoric of disability
rights was mainly confined to academic treatises.’* Disability poli-
tics was mostly animated by the nondisabled, especially physi-
cians, rehabilitation therapists, and other service providers. The
idea behind disability policy was charity: disability was an unfor-
tunate condition, and society had an obligation to extend a helping
hand to the afflicted.

The politics of disability was changed forever by the rise of a new
generation of disabled people in the 1960s, the result of improve-
ments in medical technology, the polio epidemic of the 1950s, and the
Vietnam war. The new generation was larger, better educated, often
less likely to be congenitally disabled, and perhaps as a result more
determined than its predecessors.
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Out of this generation grew the modern disability movement.
Starting in centers of radical political activity, especially Berkeley,
Boston, and New York, groups such as Disabled in Action, the United
Handicapped Federation, SO FED UP (Students Organization for
Every Disability United), MIGHT (Mobility Impaired Grappling
Hurdles Together), and WARPATH (World Association to Remove
Prejudice against the Handicapped) spread throughout the nation.
These groups rejected charity and traditional rehabilitation therapy
as hopelessly paternalistic. Advancing such slogans as “You've Given
Us Your Dimes, Now Give Us Our Rights!” they demanded more
power for people with disabilities to control their own lives.*

The Independent Living Movement

The first focus of the wave of disability activism was the creation of
independent living centers. The concept of independent living centers
was a reaction to the limitations of the vocational rehabilitation system,
which disability activists had experienced firsthand. Vocational reha-
bilitation programs had aimed from their beginnings in the 1920s at
getting their clients into the job market as efficiently as possible. Voca-
tional rehabilitation directors justified their programs with cost-benefit
statistics showing that they more than paid for themselves in increased
tax revenues from gainfully employed disabled people. Thus the bu-
reaucratic imperative within the program was to make people employ-
able at the lowest cost. Because the rehabilitation programs generally
had far more applicants than they could serve, they “creamed,” taking
the younger, the whiter, and the less disabled, and rejecting the rest.’

Vocational rehabilitation programs had little use for severely dis-
abled people, who were deemed unemployable. Moreover, oriented
as they were to job placement, the programs paid little attention to
myriad other problems faced by disabled people. Surmounting archi-
tectural barriers, finding and paying for personal attendants, arrang-
ing accessible transportation, and dealing with the various welfare
bureaucracies were all basic difficulties faced by people with disabil-
ities, yet the rehabilitation programs were useless in these matters. In-
dependent living centers were places where these needs could be
met. As disabled people, attracted by the array of services provided,
gathered at them, the centers became forums for discussion and head-
quarters for political activism.
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Many in the first wave of the independent living movement em-
braced a radical critique of the ideology of rehabilitation. The critique
grew out of personal experiences with rehabilitation professionals
and exposure to various currents of thought in the 1960s and 1970s.
In an influential analysis of its ideological origins, Gerben DeJong de-
scribed the movement as a response to what he and other observers
called the “medical model” of disability. In the medical model the
physician is the expert who uses his knowledge to make decisions for
the patient. The patient is expected to fulfill what Talcott Parsons
called the “sick role.” The patient is exempted from normal social ac-
tivities and responsibilities and likewise from blame for his illness. In
exchange, the patient is obligated to define his condition as undesir-
able and to follow the doctor’s advice to get well. Disabled people,
DeJong argued, often fall into a variant of the sick role, the “impaired
role” as described by Siegler and Osmond, in which the patient gives
up the hope of recovery and continues as a dependent, relieved of all
normal responsibilities of life.7

Unlike medical rehabilitation, vocational rehabilitation attempted
to restore some of those responsibilities, but it also tended to reinforce
the belief that the problem of disability lay with the individual. Ac-
cording to the precepts of independent living, this belief in itself
limited the lives of disabled people. The advocates of independent
living redefined success for people with disabilities. Instead of advo-
cating their fitting in by learning to overcome their disabilities, the
independent living philosophy stressed that disabled people should
control their own lives as much as possible. Independent living was
premised on the belief that success for disabled people was a matter
more of changing attitudes and removing barriers than of rising
above one’s physical condition.

Thus, as DeJong summarized, rehabilitation was part of the
problem, not the solution.’® Accordingly, independent living centers
aimed above all to remain independent of disability professionals—
physical therapists, occupational therapists, vocational rehabilitation
counselors, even physicians. One of the leaders of the disability
movement, Ed Roberts, was proud of the fact that he seldom went to
a doctor.” Instead, services were to be controlled by disabled people
themselves. Independent living centers strongly favored in-home
personal attendants hired by disabled people themselves over ser-
vices provided by nurses in institutional settings. Disabled people,
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according to the independent living philosophy, should be treated as
capable adults, not sick children.

Section 504

Ideas about disability rights had been floating around even before
the changes in disability politics in the late 1960s and early 1970s.
Academics such as Jacobus tenBroek, a professor of political science
who was blind, had written articles exploring the application of
rights concepts to people with disabilities, or comparing the situation
of the “cripple” to that of blacks.>> Moreover, litigation in matters of
deinstitutionalization, patient rights, and education of people with
disabilities had invoked rights concepts. Two important lower federal
court decisions even entertained the possibility of considering dis-
ability a special “suspect” or “semisuspect” category under the equal
protection clause of the U.S. Constitution, thus according people with
disabilities the same constitutional rights extended to blacks and
women.?!

For many in the disability movement, however, disability rights
was an abstraction compared with the basic existential issues raised
by the independent living movement. While historical accounts gen-
erally treat the independent living movement as almost synonymous
with the disability rights movement, some participants see the two as
distinct. Independent living leaders had always been concerned
about discrimination against people with disabilities, but in the early
1970s their efforts were focused on the practicalities of running the in-
dependent living centers. Only with the arrival of section 504 did
rights come to the forefront of the disability movement.22

Section 504 was a “stealth” provision. It was written into the Re-
habilitation Act of 1973 by congressional liberals and received little
scrutiny, even when President Nixon twice vetoed the bill because of
its other provisions.?> When Congress overrode the second veto it
became law. Section 504 was deceptively simple. It held that “no oth-
erwise qualified individual in the United States . . . shall, solely by
reason of his handicap, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any program
or activity receiving Federal assistance.”24 Was this merely an expres-
sion of an aspiration? A blueprint for governmentwide antidiscrimi-
nation rules? An invitation to disabled people to sue government-
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funded agencies that discriminated against them? The regulations
based on the bill leaned heavily toward making section 504 a disabil-
ity rights law comparable to title VI of the Civil Rights Act of 1964.
But in one significant respect the regulations went beyond traditional
rights laws. As developed by the Office for Civil Rights of the De-
partment of Health, Education and Welfare (HEW), the regulations
included a requirement that employers provide “reasonable accom-
modation” to disabled workers.?> To comply with the law, federally
funded agencies would have to do more than simply prove they had
not discriminated against disabled people. Where necessary, they
might have to make arrangements to ensure that people with disabil-
ities could perform the job. Thus physical barriers and unequal access
to facilities were for the first time made a civil rights violation.

In the spring of 1975 the Office for Civil Rights completed a draft
of the section 504 regulations, but the HEW secretary, David
Matthews, stalled them. There the matter stood until 1977, when the
Carter administration took over, and Joseph Califano became the new
department secretary. When Califano also seemed to delay, disability
activists held a wheelchair parade in front of his home and later sat in
at his office overnight.?® The center of protest, however, was Califor-
nia, where the West Coast wing of the disability movement con-
ducted a sit-in at a San Francisco federal building. With more than a
hundred disabled people camped, many in wheelchairs and some on
a hunger strike, Califano relented.

It is an exaggeration to say that the controversy over the section
504 regulations created the disability rights movement, but as
Richard Scotch has argued, the controversy did greatly strengthen the
movement. As part of the effort to implement the regulations, many
disability groups received government funding, some of which was
used to train people with disabilities to assert their newfound
rights.?” But more important than the funding was the example of the
San Francisco protest, which for the first time brought together
people of different disabilities—deafness, blindness, cerebral palsy,
spinal cord injury, mental retardation, mental illness, and others.?
Until the 1970s, groups representing these disabilities, when active
politically at all, had worked on their own, and the staggering differ-
ences among them seemed larger than their common interests.*? In a
fight over disability rights, however, they became united.>* Thus the
protests over section 504 attained for the disability movement the
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same kind of significance that the Montgomery bus boycott had for

the civil rights movement or the Stonewall riot had for the gay rights
movement.

The Rights Model

In the aftermath of the section 504 controversy, a “rights model,”
or, as some called it, a “minority model,” of the situation of disabled
people emerged in the writings of disability activists and their acad-
emic sympathizers. These writings echoed the themes of the inde-
pendent living movement but moved beyond its focus on the critique
of traditional rehabilitation programs. The theorists of the rights
model were influenced most by the civil rights movement. Some of
the leaders of the disability movement had begun their activities in
politics through their involvement in civil rights efforts; others had
simply grown up watching the movement on television. The propo-
nents of the rights model drew strong parallels between disabled
people and racial minorities. The rights model would become the
philosophical cornerstone of the ADA.

The essence of the rights model is the contention that disabled
people are oppressed by society more than by their disabilities. “The
general public does not associate the word ‘discrimination’ with the
segregation and exclusion of disabled people,” wrote Robert Funk,
the first director of the Disability Rights Education and Defense Fund
(DREDF). “Historically the inferior economic and social status of dis-
abled people has been viewed as the inevitable consequence of the
physical and mental differences imposed by disability.”3! According
to the rights model, however, every building with narrow hallways,
every sidewalk curb without a “cut,” every subway without an ele-
vator, and every elevator without Braille buttons is an act of discrim-
ination against disabled people. Separate transportation, separate
housing and separate educational programs are acts of segregation
comparable to Jim Crow laws. Frank Bowe, the first executive direc-
tor of the American Coalition of Citizens with Disabilities (ACCD),

compared the historical oppression of blacks to the legacy of oppres-
sion of disabled people:

The tragedy is that for two hundred years disabled people have
not been asked about their needs and desires. Buildings went up
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before their inaccessibility was “discovered”—and then it was
too late. During America’s periods of greatest growth, when
subways were constructed, television and motion pictures pro-
duced, telephone lines laid, school programs designed, and jobs
manufactured, disabled people were hidden away in attics,
“special” programs, and institutions, unseen and their voices
unheard. Day by day, year by year, America became ever more
oppressive to its hidden minority.>

Society allows physical and social barriers to exist because of perva-
sive prejudice against disabled people, just as Jim Crow laws were
allowed to exist because of white racism. Of course, whereas racism
is often overtly hostile to blacks, prejudice against disabled people is
often more subtle. It usually takes the form of pity. But pity, accord-
ing to the disability rights theorists, can be even more damaging than
hatred. Many see disabled people as “childlike, helpless, hopeless,
nonfunctioning and noncontributing members of society,” who are
not expected to lead normal lives.33 ’

This attitude, according to the rights model, is reflected in the way
government chooses to aid disabled people. Instead of spending
money on services to help them become more independent, govern-
ment devotes nearly all its disability budget to welfare payments: “It
looks as though the federal government prefers to keep disabled
people down [rather] than help them up.”34

Paternalism toward disabled people is also reflected, according to
the rights theory, in private charity efforts, particularly telethons.
Thus proponents of the theory condemned an effort many thought
the hallmark of goodwill, the Jerry Lewis Muscular Dystrophy Asso-
ciation Telethon. Evan Kemp Jr., a disability rights leader who himself
had muscular dystrophy, argued that the telethon depicted disabled
people as poor, suffering children whose lives were hopeless in the
absence of a cure. In the effort to arouse pity, Kemp wrote, Lewis had
reinforced “stereotypes that offend our self-respect, harm our efforts
to live independent lives and segregate us from the mainstream of
society.” Kemp, whose own parents had helped to create the telethon,
called on Lewis to “show disabled people working, raising families
and generally sharing in community life.”35 Similar criticism moved
the National Easter Seal Society and United Cerebral Palsy Associa-
tions telethons to drop the pity approach.3¢
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If, as proponents of the rights model asserted, the fundamental
problem for disabled people was discrimination caused by prejudice,
the solution was for people with disabilities to claim their rights. The
arrangement of society to suit only the nondisabled violated basic
norms of freedom and equality. Thus people with disabilities should
treat barrier removal and other modifications not as a privilege con-
ceded to them, but as a right that had been denied, an injustice to be
rectified. The act of demanding rights would also undermine the pa-
ternalistic view society took of a person with a disability: “How can
we keep alive our vision of him as the helpless victim of a handicap-
ping condition when he is putting together a political organization
and agitating for change?”37

The rights model, then, entailed political action based on a radical
reconceptualization of the disabled person’s role in society. On its
face it hardly seemed the stuff of Republican politics. Yet in the 1980s
many elements of the rights model came to be accepted by Reagan
and Bush administration officials. This acquiescence paved the way
for the ADA.

How Conservatives Embraced the Rights Model

After the exhilaration of the victory on section 504, the disability
movement faced a backlash in the late 1970s and early 1980s. The
transportation industry, for example, fought section 504 rules that
mandated full accessibility of buses and trains, winning a U.S. Court
of Appeals decision that struck down the rules as beyond the scope of
section 504 regulation.?® The victory of Ronald Reagan, with his call
for getting government off the backs of the American people, seemed
to presage further setbacks. As part of his crusade against regulation,
Reagan appointed Vice President George Bush to head a task force for
regulatory relief. Two of the task force’s early targets were section 504
and the Education for All Handicapped Children Act.?

The perceived threat posed by the task force mobilized the disabil-
ity rights movement. In January 1982, DREDF expanded beyond its
Berkeley base to create a Washington office staffed by Robert Funk
and Pat Wright, who devoted their efforts to fighting the proposed re-
visions.4 They were joined by Evan Kemp Jr., who was director of the
Disability Rights Center backed by Ralph Nader. Their first move was
to orchestrate a write-in campaign against revisions in the disability
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laws. The administration was deluged with letters, demonstrating the
muscle of the disability movement.+*

The disability rights advocates also began meeting with C. Boyden
Gray, Bush’s legal counsel. Kemp had become friends with Gray
years before, and he set to work to “educate” Gray, who had known
little about disability policy before he came to the task force.#* What
Kemp, along with Wright and Funk, taught Gray was an understand-
ing of the rights model of disability congenial to the worldview of a
conservative Republican. Kemp told Gray that disabled people did
not want the paternalistic, heavy hand of government doling out
welfare to them. The disability regulations were not handouts, Kemp
argued. They were accommodations made so that people with dis-
abilities could become independent and support themselves with
jobs. Kemp contended that the costs of the accommodations in section
504 were minimal compared with the heavy costs of welfare spend-
ing on disabled people. The disability rights advocates reinforced this
message about paternalism and independence by inviting Gray and
Bush to visit independent living centers and meet with disabled
people.43

These efforts paid off. On March 21, 1983, Vice President Bush an-
nounced in a letter sent to leaders of disability groups that the ad-
ministration would not try to change section 504.4 The administra-
tion also dropped plans to alter the education regulations. Although
these moves did not end the conflicts between the Reagan adminis-
tration and disability advocates, the long-term effects of the episode
turned out to be powerful. Disability rights leaders found in Gray
“the strongest advocate we have ever had in any administration,” as
one commented.4> Gray would demonstrate his newfound commit-
ment to disability rights during the development of the ADA.
Kemp, meanwhile, formed a relationship with Bush that continued
long after the controversy over section 504. During the balance of
the Reagan administration, the vice president asked Kemp for his
help in drafting speeches on disability issues. In 1987 he recom-
mended Kemp for a seat on the Equal Employment Opportunity
Commission and in 1989 named him chairman. Perhaps most im-
portant, Bush and Gray came to accept key elements of the rights
model. For Gray the fight over section 504 was a turning point in the
Bush administration’s support of ADA: “It all germinated back in
that time.”46
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The National Council on the Handicapped

Meanwhile, in a far more obscure corner of the Reagan administra-
tion, another group of conservative Republicans also came to embrace
the rights model. The National Council on the Handicapped, created
during the Carter administration, had kept a very low profile during
its first few years. But in 1984 the council was asked to produce a
report “analyzing Federal programs and presenting legislative recom-
mendations to enhance the productivity and quality of life of Ameri-
cans with disabilities.”#” That report, created by a council dominated
by conservative Reaganites, became a blueprint for the ADA.

Reagan had replaced nearly all of the Carter appointees on the
council with his supporters, mainly conservative Republicans.
Several were fundraisers in the 1980 Reagan presidential campaign.
The leaders of the disability movement doubted anything valuable
could come from such a cast, but they may have overlooked the
unique qualities of some of its more forceful members. Among them
was Justin Dart Jr. The son of a rich and very conservative business-
man, Dart had been struck with polio at the age of eighteen. His work
on disability policy in his home state of Texas convinced him that the
disability movement needed to make civil rights its priority. Rehabil-
itation programs, education, and residential institutions had been
substantially improved, Dart believed. Significant, though limited,
civil rights laws had been enacted. But public knowledge of these
changes, and full implementation of the laws, had lagged. Laws such
as section 504 left vast gaps because it and the other provisions of the
1973 Rehabilitation Act covered only government agencies or busi-
nesses and institutions receiving federal funds. 4

Perhaps more important, Dart thought, attitudes had not changed,
even though disabled people had proved their capabilities time and
again. “The basic assumption of inequality remained intact,” Dart
concluded. “The great majority of people with severe disabilities re-
mained isolated, unemployed, impoverished and dependent.”#? The
main problem for disabled people, Dart believed, was that “we were
considered subhuman.” 5°

Dart had been deeply impressed with the impact of the 1964 Civil
Rights Act. He had attended college in the segregated South and had
even started a college civil rights group—which attracted all of five
members. “I would have bet every penny I had that I would never see
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the day when integration was accepted.”>* Civil rights laws, he be-
lieved, were a powerful way to change American attitudes. “To
Americans, total equality is a sacred concept of transcending power
and majesty. “We hold these truths . . .” and ‘I have a dream . . ." are far
easier to communicate than partial rights and particular services.”52
Thus Dart decided to devote his life to passing a comprehensive civil
rights law for disabled people.

When Dart was appointed to the National Council on the Handi-
capped in 1981, he was able to put his views into action.5? Realizing
that he had to create a constituency for a comprehensive civil rights
bill, he used his own money to travel from state to state, meeting dis-
ability leaders and building support for the civil rights approach. In
these meetings he developed a statement on disability policy that
stressed the need to promote independence and maximize productiv-
ity among disabled people. The statement included a recommenda-
tion that “Congress and the executive branch should act forthwith to
include persons with disabilities in the Civil Rights Act of 1964, the
Equal Opportunity Act of 1972 and other civil rights legislation and
regulation.” In 1983 Dart got the council to endorse and publish this
statement as a “National Policy for Persons with Disabilities.”54

Together with Sandra Parrino, the chairperson of the council, Dart
worked to make a rights law a part of the council’s agenda. They
hired Lex Frieden, a leader in the independent living movement, and
Robert Burgdorf Jr., a prominent disability rights lawyer, as staff for
the council. When the council began to discuss civil rights, it soon
became clear that the idea resonated even with the council’s very con-
servative members. All of them had had close experience with dis-
abled people and so could relate to cases in which a disabled person
had been discriminated against unfairly. Moreover, Dart’s message of
independence for disabled people was one the Reaganites on the
council appreciated. Burgdorf pointed out that most of the $60 billion
spent annually on disabled people by the federal government was
going to welfare programs; only about $3 billion was used to help dis-
abled people become productive and independent. The council
members, Burgdorf says, considered civil rights “simply a way to get
from a society that takes care of people with disabilities to a society
that tries to help people become productive and mainstream.”5> Civil
rights ended up at the top of the council’s agenda.

The council agreed with Dart that a comprehensive civil rights bill
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for disabled people should be created, one that would go beyond
section 504’s narrow coverage of federal governmental institutions
and groups receiving federal funds. Burgdorf recommended a stand-
alone bill rather than an amendment to the 1964 Civil Rights Act, and
this was accepted by the council.

In 1986 the council produced its report, Toward Independence. The
tone of the report can best be summarized by its epigraph, a quota-
tion from Theodore Roosevelt: “Our country calls not for the life of
ease, but for the life of strenuous endeavor.”5® The report adopted
many of the precepts of the rights model of disability, but refracted
them through the prism of Reaganite conservatism. For instance, the
report emphasized the costs to the government of federal disability
welfare programs, which “are premised upon the dependency of the
people who receive benefits.”57 The introduction to Toward Indepen-
dence quoted approvingly a UN report that concluded, “More people
are forced into limited lives and made to suffer by . . . man-made ob-
stacles than by any specific physical or mental disability.”s® The
report then warned that unless structural and attitudinal barriers to
people with disabilities were reduced, the costs of services and care
for disabled people would mushroom with the aging of the baby
boom generation.5? Thus concern about the personal costs of discrim-
ination was mixed with a call for fiscal prudence.

Unlike the theorists who developed the rights model of disability,
the writers of Toward Independence did not put the situation of disabled
people into the context of earlier struggles of blacks and women. The
historical precedent of the civil rights movement was never men-
tioned. Indeed, except in referring to the titles of particular laws, the
report avoided the use of the term “civil rights” altogether. Instead it
stressed “equality of opportunity,” “dignity,” and, most of all, “inde-
pendence.” (“Independence” was used twenty-one times in the first
fourteen pages.) “Equality and independence,” the report argued,
“have been fundamental elements of the American form of govern-
ment since its inception.”® Toward Independence also quoted from a
Ronald Reagan speech on disability policy: “By returning to our tra-
ditional values of self-reliance, human dignity, and independence, we
can find the solution together. We can help replace chaos with order in
Federal programs, and we can promote opportunity and offer the
promise of sharing the joys and responsibilities of community life.”6*

The title of the report was taken from a speech in which Reagan de-
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clared that “we must encourage the provision of rehabilitation and
other comprehensive services oriented toward independence within the
context of family and community.”®* Thus the report embraced the
rights theorists’ belief that traditional disability policy induced de-
pendency, but left behind their emphasis on society’s oppression of
disabled people.

Although its analysis of disability was conservative, the recom-
mendations of Toward Independence were sweeping. Foremost was its
endorsement of a comprehensive equal opportunity law for people
with disabilities. The law’s coverage would be even wider than that
of traditional civil rights laws. Duties under the law, the report con-
cluded, should include removal of architectural, transportation, and
communication barriers. The law should be administratively en-
forced but should include a private right of action in federal court
and fines for violators.%3

To help build the case for an antidiscrimination law, the council
had commissioned a survey of disabled people to document their
living conditions and attitudes. Among the findings reported in
Toward Independence was that only one-third held jobs, but two-thirds
of all unemployed disabled people wanted to work. The study also
concluded that disabled people were more socially isolated, less edu-
cated, and less happy with their lives than other Americans.® These
conclusions would be cited constantly in the debate over the ADA.

Frustrated with congressional inaction on their proposal, the
council voted in 1987 to draft a disability rights bill based on the
outline in Toward Independence. Council leaders shopped the bill
around to sympathetic members of Congress, particularly Lowell
Weicker in the Senate and Tony Coelho in the House, both key advo-
cates of disability legislation. In January 1988 the council published
its follow-up to Toward Independence, titled On the Threshold of Inde-
pendence. The new report included the first version of the Americans
with Disabilities Act.®5 Later that spring, after negotiations with dis-
ability groups, Weicker, followed by Coelho, introduced the first
version of the ADA.%

The Enactment of the ADA

Weicker and Coelho submitted the bill mainly for symbolic
reasons. There were hearings late in the fall, but no serious action was
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ever contemplated. Yet the draft did have an important effect: during
the 1988 presidential campaign, George Bush endorsed the bill in
concept. In his presidential nomination acceptance speech at the Re-
publican national convention, he pledged that he would “do what-
ever it takes to make sure the disabled are included in the main-
stream.” Since his experience with Reagan’s Task Force for
Regulatory Relief, Bush had become a disability rights believer. And
he had been influenced by another group of Reagan appointees, the
members of the Commission on the Human Immunodeficiency Virus
Epidemic. He said he was “very much persuaded” by the commis-
sion’s conclusion that discrimination against AIDS carriers should be
made illegal and its endorsement of the ADA as a vehicle for this.®7
Bush'’s stance was reinforced after the 1988 election. A pollster for
Louis Harris and Associates estimated in a letter to the president that
up to half his 4 million vote margin in the election had come from dis-
abled voters who had switched from the Democratic party to the Re-
publican candidate.®® This estimate was circulated in the White
House and became a point of pride for C. Boyden Gray, who had
urged that disability rights be a priority in the Bush administration.®

Bush’s endorsement of the ADA before the election set the tone for
the legislative struggle that ensued. When he took office, he was com-
mitted to passing the bill, and there was little or no public opposition
within the White House. “Shut up and get on with it was the atti-
tude,” according to one top administration official.7°

ADA in the Senate

Tom Harkin, the chair of the Subcommittee on the Handicapped
(later renamed the Subcommittee on Disability Policy), and Ted
Kennedy, the chairman of the Labor and Human Resources Commit-
tee, became the prime movers of the ADA in the Senate. They deter-
mined early on that the first version of the ADA, based largely on the
proposal from the National Council on the Handicapped, would have
to be extensively revised.”* The Reagan-appointed conservatives on
the council had approved a surprisingly radical measure. Dubbed by
skeptics “the make the world flat bill,” the first version of the ADA
would have required all buildings to be made accessible within five
years unless doing so would fundamentally alter the nature of a
program or threaten a company’s existence. This “bankruptcy” pro-
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vision, among others, would have to be modified, the senators
decided, if the bill was to stand a chance in Congress.”>

In January 1989 a core group of disability activists and Senate staff
members began revising the bill.7?> The group adopted a strategy that
would become a primary emphasis in the debate over the ADA. The
first version of the ADA had often used language from the regula-
tions and case law that had been developed in section 504 enforce-
ment. In employment cases, for example, employers were required to
provide “reasonable accommodation,” the same phrase used in
section 504 employment cases. But in many respects, such as the in-
famous “bankruptcy” provision, the first draft deviated significantly
from section 504. Robert Silverstein, chief counsel of the Senate Sub-
committee on Disability Policy, argued that the ADA should as much
as possible draw language and concepts from the enforcement of
section 504.74 As a result, the group changed the bankruptcy provi-
sion so that a company would only have to prove that a modification
entailed an “undue hardship”—the same defense businesses used in
section 504 cases. Instead of mandating what some called flat earth
modifications to existing buildings, changes would be required only
if “readily achievable,” again language from case law from section
504 rulings. The use of this language was meant to reassure anxious
members of Congress that the ADA was simply an extension of
section 504, and that years of experience with the language of the act
would guarantee smooth implementation of the ADA. As one partic-
ipant said, “Every time we departed from 504, we had to have a damn
good reason to do so, and also one that was politically viable.”75

The strategy worked. Although business groups criticized aspects
of the second draft, there was little outright opposition. Over some
provisions, principally those affecting public transportation and food
service, major controversies erupted.”® But on the general subject of
discrimination against those with disabilities, most business groups
adopted the premises of the ADA and supported the bill from the be-
ginning. The National Association of Manufacturers, the Chamber of
Commerce, the Labor Policy Association, and the American Society of
Personnel Administrators—the big business groups most involved in
the ADA—worked to smooth the bill’s edges rather than oppose it
fundamentally. Among national general business groups, only the
National Federation of Independent Business and National Small
Business United, both representing small business owners, opposed
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the ADA outright, and only the NFIB developed any kind of a cri-
tique of the rights model of disability.”7 As an NFIB official said, there
was an “awfully meager alliance” of business groups against the
ADA.78

One reason for business support of the ADA was that many larger
corporations had learned to live with disability rights requirements
because they were federal contractors and subject to section 504 pro-
visions. Many companies were also probably concerned about the
bad publicity that would result from opposing a bill to help disabled
people. Finally, many business spokesmen seemed to accept the
premise of the ADA that disabled people were a minority group de-
serving civil rights protections.”?

The approach of the business community was also tactical. As the
Senate was revising the ADA, the Bush administration let it be known
that it was committed to passing the bill. Although the administration
would work with business groups to address their concerns, it would
not support direct attempts to block the ADA.% The administration’s
position meant that efforts to defeat the bill faced long odds. Conse-
quently most groups labored to modify, rather than defeat, the legis-
lation. In a memo to other business lobbyists, a Chamber of Commerce
official concluded that bipartisan support for the ADA, together with
President Bush’s endorsement “adds up to almost certain passage in
one form or another.” The memo invited the lobbyists to join a
working group “whose goal would be to help fashion the legislation
so that it is acceptable to the business community while addressing
the needs of the disabled.”®* This was the posture of most business
groups throughout congressional consideration of the ADA.

The top priority for the business lobbyists was to limit the awards
that ADA plaintiffs could win in court. Under the Civil Rights Act of
1964, plaintiffs in employment discrimination cases were eligible to
win an injunction giving them back their jobs, back pay, and attorneys’
fees. Racial minorities, however, were not limited to the remedies in
the Civil Rights Act of 1964. They could also sue under the 1866 Civil
Rights Act, often called section 1981, a law that had collected dust on
the books until it was revitalized during the modern civil rights move-
ment.8? Section 1981 allowed injunctive relief, back pay, and reim-
bursement of legal fees, but it also gave plaintiffs the right to collect
“pain and suffering” damages and punitive damages. These extra pro-
visions created the possibility of very large verdicts—and made it
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easier for prospective plaintiffs to find lawyers willing to represent
them. Women and religious minorities, not covered under section
1981, were limited to the rewards of the Civil Rights Act of 1964.

The revised version of the bill gave disabled plaintiffs in employ-
ment cases the same remedies as those available in section 1981. In
cases involving discrimination in public accommodations, the reme-
dies were tied to the 1988 Fair Housing Amendments Act, which also
made plaintiffs eligible for a full range of damages. For business
groups this was anathema; they feared a litigation explosion. The
business community was particularly apprehensive because under
section 1981 juries could decide discrimination cases, and it was ex-
pected that disabled people would make extremely sympathetic
plaintiffs in jury trials. The threat of punitive damages in such cases
loomed large. Business lobbyists also complained that language in
the legislation—"reasonable accommodation,” “undue hardship,”
and “readily achievable”—was so vague as to make compliance with
the law a guessing game and the jury trials a lottery.

The Bush administration took up the demands of the business in-
terests in negotiations with Senate leaders. Attorney General Richard
Thornburgh outlined the executive branch’s view in testimony before
the Senate Subcommittee on the Handicapped on June 22, 1989, a
month after introduction of the revised bill. Thornburgh pledged the
president’s support for a comprehensive civil rights measure, but he
urged that remedies and enforcement mechanisms in the ADA bill
ought to parallel those in the 1964 Civil Rights Act. Because “we are
a litigious society,” Thornburgh said, the administration was “merely
making a plea for the tried and true remedies.” The changes Thorn-
burgh advocated eliminated the use of juries and the possibility of
punitive or pain and suffering damages in ADA lawsuits. In addition,
Thornburgh urged that the language of the bill parallel section 504 as
much as possible, and that compromises be made to protect small
businesses and transit systems.%

Soon after Thornburgh’s testimony, Harkin and Kennedy made a
deal with the White House. The deal focused on remedies. The sena-
tors agreed to cut back the scope of the remedies in exchange for a
broader range of coverage than in previous civil rights laws. Reme-
dies and enforcement procedures for employment discrimination in
the ADA were tied to those in the Civil Rights Act, as the administra-
tion wanted. The only remedy available to those bringing public ac-
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commodations lawsuits was an injunction. This would make accom-
modations lawsuits less attractive to lawyers for plaintiffs, who
would not be able to collect a contingency fee based on monetary
damages. But the compromise did include a provision authorizing
the attorney general to seek monetary damages on behalf of individ-
uals harmed as a result of a “pattern or practice” of discrimination,
and to mete out fines of $50,000 for a first violation and $100,000 for
additional violations.?

In exchange the senators got broader coverage of businesses than
under the Civil Rights Act. The 1964 act reached only restaurants,
stores, gas stations, hotels, motels, theaters, and other places of enter-
tainment. The revised bill covered a long list of businesses and insti-
tutions. Pharmacies, a major interest for disabled people, were in-
cluded along with such venues as lawyers’ offices, zoos, homeless
shelters, and golf courses.?5

Bolstered by the Bush administration’s endorsement, the ADA
reached the Senate floor three months later, on September 7, 1989.
Harkin introduced the bill as a “landmark statement of basic human
rights” that would also enhance “international competitiveness.”3¢
These two themes, of rights and of economic productivity, dominated
the debate. Concerns about the cost to business were expressed by a
few Democrats, but the only outspoken opposition to the bill came
from a handful of conservative Republicans. The Americans with Dis-
abilities Act swept the Senate on a vote of 76-8.

The Question of Remedies on the House Side

Steny Hoyer, a Maryland Democrat, was assigned by the House
leadership to refine the details of the ADA with Steve Bartlett, a Texas

Republican. Bartlett, an ADA supporter, attempted to find a way to .

rectify the many complaints of businesses. Their lobbyists were par-
ticularly critical of what they considered vague language in the bill.
Bartlett was sympathetic to this concern but also frustrated by the in-
ability of some business groups to offer acceptable alternatives.??
Some of the proposals offered by the National Federation of Inde-
pendent Business were deemed politically infeasible. For instance,
NFIB suggested that a “reasonable accommodation” in employment
should cost no more than a certain percentage of an employee’s
wages. A ceiling on the cost of accommodations, however, was
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opposed by Bartlett because it could become a floor—employers, he
reckoned, would spend up to the ceiling to put their fears of litigation
to rest. Anyway, House Democrats and disability groups saw ceilings
as a copout.® Similarly, NFIB’s suggestion that businesses with fewer
than fifteen employees be exempted from the public accommodations
section of the ADA was rejected out of hand.

After several months of negotiations, Bartlett and Hoyer produced
a draft that made several concessions to businesses, including a
longer phase-in for small employers, deference to employers’ job de-
scriptions in defining the “essential functions” of a job, and coordi-
nation of complaints filed under the ADA and section 504. The com-
promise also included language requiring courts to consider
“site-specific factors” in determining whether an accommodation
would create an “undue hardship” for an employer, or whether an ac-
commodation was “readily achievable.”® This meant that a court
would decide whether an accommodation in a chain restaurant was
an undue burden based on the financial condition of the particular lo-
cation rather than the chain as a whole. Though slowed, the big bill
seemed to be moving ahead.

Then an old issue resurfaced: remedies. In February of 1990
Senator Edward Kennedy and Representative Augustus Hawkins in-
troduced a bill amending the Civil Rights Act of 1964. The Kennedy-
Hawkins bill was supposed to reverse a string of adverse Supreme
Court decisions, but it also included a provision expanding the reme-
dies available to plaintiffs in civil rights cases. In addition, it enabled
plaintiffs to demand jury trials.%

As part of their deal with the White House, Kennedy and Harkins
had tied to the ADA the same remedies and procedures as in the Civil
Rights Act. So if the Kennedy-Hawkins amendments were adopted,
disabled plaintiffs would also be eligible for expanded remedies and
jury trials. For the Bush administration, this arrangement would
signify very different rules of the game. The limitations on remedies
the administration thought it had negotiated earlier would be
stripped away by the Kennedy-Hawkins measure. Accordingly,
Thornburgh sought to delete from the ADA the reference to the Civil
Rights Act of 1964, pleading that only limited remedies were in his
original deal.%*

Not surprisingly, those who had worked on the Senate side of the
deal saw things differently. The point of the deal, according to them,
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was that ADA plaintiffs should be governed by the same remedies ac-
corded other minority groups. If Congress chose to grant expanded
remedies to women, religious minorities, and racial minorities, logic
dictated that disabled people should get them too.9> Democrats in
Congress, along with disability and civil rights groups, insisted on re-
taining the reference to the Civil Rights Act.

When the ADA reached the House floor, one of the last remaining
issues was an amendment to restrict its remedies. In introducing the
amendment, Wisconsin Republican F. James Sensenbrenner urged his
colleagues to respect the spirit of the original compromise, arguing
that because the ADA was a new type of legislation, it should be
treated differently from the Civil Rights Act. Most businesses had little
experience with disability discrimination laws, Sensenbrenner ob-
served, so the possibility of compensatory and punitive damages
awards and jury trials “raises the stakes much higher without any cor-
responding increasing benefit to the disabled.” Moreover, expanded
remedies should be provided only after a thorough examination of the
effects; Congress had not considered expanded remedies during the
bill’s committee process and was not likely to give them much careful
reflection during debate on the Kennedy-Hawkins bill.%3

Democrats who opposed the Sensenbrenner amendment had a
simple riposte: disabled people should be treated the same as other
oppressed groups. California Democrat Don Edwards charged that
the amendment “provides for a two-tier system, where women and
minorities get a better break than persons with disabilities.” Colorado
Democrat Pat Schroeder summed up the logic of this view when she
contended that “there are no rights without remedies,” thus “you
have lesser rights if you have lesser remedies.”%

Kansas Democrat Dan Glickman, in contrast, deemphasized the
importance of remedies, arguing that “rights and remedies are not the
same thing,” and that “a court of law should be the place of last
resort, not first resort, to enforce civil rights.” Glickman had added an
amendment to the ADA urging that parties use arbitration instead of
litigation to settle disability rights claims. Yet Glickman also argued
that disabled people should not be locked into a lesser set of reme-
dies. The argument over remedies, Glickman said, should be dealt
with later, during consideration of Kennedy-Hawkins.%

Glickman’s view prevailed; the Sensenbrenner amendment was
defeated 192-227. The vote split mostly along party and ideological
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lines, with Republicans supporting the amendment 146-24 and De-
mocrats opposing it 46—203. Conservative Southern Democrats pro-
vided 36 of the 46 Democratic votes in favor. Aside from these South-
erners, the White House was unable to attract enough Democratic
defectors to limit remedies.9

The final passage was not nearly so close; the ADA romped 403-20.
With Evan Kemp and Justin Dart at his side, President Bush proudly
signed the bill into law on July 26, 1990.97

Remedies and the Civil Rights Act of 1991

Enactment of the ADA still left the question of remedies unre-
solved. Democrats in Congress had beaten back attempts to detach
disabled people from remedies available to other alleged victims of
discrimination. The pending Kennedy-Hawkins scheme proposed to
expand those remedies to allow plaintiffs in discrimination lawsuits
to collect both pain and suffering and punitive damages. Remedies,
however, became a secondary issue in the debate on that bill. Repub-
licans, led by George Bush, focused on a provision that would have
reversed a Supreme Court decision and reimposed a requirement that
defendants in civil rights cases prove that employment practices re-
sulting in “disparate impacts” were a “business necessity.” Bush and
the Republicans contended that businesses would sidestep this re-
quirement by developing quotas so as to ward off discrimination
suits. Calling Kennedy-Hawkins a “quota bill,” Bush vetoed the 1990
Civil Rights Act. An effort to override the veto failed in the Senate by
one vote.

The following year congressional Democrats reintroduced the bill.
After complex negotiations and much softening in the GOP, Bush
signed a compromise measure. The Civil Rights Act of 1991 for the
first time allowed both pain and suffering and punitive damages, but
capped them in proportion to the size of the business involved. For
employers with 14 to 101 workers these damages could not exceed
$50,000. The upper limit for employers with more than 500 employees
was $300,000. A special provision in the bill barred damages in “rea-
sonable accommodation” cases under the ADA or the 1973 Rehabilita-
tion Act if the defendant demonstrated a good-faith effort to comply.%®

Nonetheless, passage of the bill meant that plaintiffs in ADA em-
ployment cases were eligible for both a jury trial and an expanded
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range of remedies, just what many business groups and supporters of
the Sensenbrenner amendment had dreaded. The only major attempt
to curb the litigious design of the ADA had largely failed.

Explaining the ADA

Why did so many disparate players, from President Bush to civil
rights leaders, disability activists, and even some captains of indus-
try, get behind the disabilities act? Why did a Republican administra-
tion sign on to a new source of litigation, even while resisting some
changes in other civil rights laws on account of their litigation-creat-
ing potential? Why did U.S. business not unite to stop a burdensome
new mandate?

One answer to these questions is that, paradoxically, disabled
people are a uniquely powerful force—or at least a group uniquely
difficult to challenge. Disabled people are diffused throughout
society, among Democrats and Republicans, rich and poor. Every
politician who worked on the ADA, from George Bush down, could
point to a close friend or relative with a disability. Probably every
person in America can make a similar claim. Moreover, while the pa-
ternalism and pity many feel toward disabled persons may be un-
welcome, those sentiments also confer political advantages. The great
majority of Americans believe that disabled people are blameless
victims and deserve help, whether through public or private charity.
This basic fact about disability politics helps explain why the ADA
sailed through Congress drawing few vocal opponents. It is not good
public relations to fight with disabled people. All those involved in
the ADA debate, including the business representatives, had a strong
incentive to keep their reservations to themselves.

But these unique aspects of disability politics do not suffice to
explain the ADA'’s allure. If politicians want to be seen as doing good
for the disabled, the question still remains: why did they do this par-
ticular good thing rather than another? Policymakers, for example,
might have increased funding for rehabilitation or raised the monthly
welfare payments that many handicapped persons receive.

Moreover, politicians have often said no to advocates for the dis-
abled. Indeed, at the federal level many of the disability movement’s
demands—fuller funding for independent living centers, changes in
social security benefit laws, medical insurance reform, even funding
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for personal assistants—have gone largely unheeded. The greatest
victories of advocates have come through rights-oriented measures,
particularly the ADA, section 504, and the Education for All Handi-
capped Children Act but also the Fair Housing Amendments Act of
1988 and the Civil Rights Restoration Act of 1988. Thus it is the
success of disability rights laws in particular, not the disability move-
ment in general, that must be explained.

One might argue that rights laws have a strong appeal simply
because the analogy between the disability rights movement and the
civil rights movement is compelling. Indeed, much of the discrimi-
nation faced by disabled people is easily analogized to that faced by
African Americans, as congressional testimony vividly illustrated. A
woman with cerebral palsy told of being refused entrance to a movie
theater. A mother of a baby who had died of AIDS told of undertak-
ers who refused to embalm the infant.9 Tony Coelho, the congress-
man who first introduced the disabilities bill in the House, told of
nearly being driven to suicide by the discrimination he faced after he
was diagnosed with epilepsy.’® These stories sounded very much
like those that helped galvanize the civil rights movement. The force
of the analogy to civil rights was clearly demonstrated in the debate
over remedies. To restrict remedies, Bush officials and their business
constituents had to argue that disabled individuals did not deserve
the same protections afforded other minority groups. Yet in promot-
ing the ADA, the administration had also embraced the rights
model, with its implicit analogy between racial minorities and
persons with disabilities. Before the key House vote the Democrats
stressed emphatically that the two groups should be protected simi-
larly, and when most of the Democrats stuck together they prevailed.
Thus the rights model became the central rationale for expanded
remedies.

But as the story of Lori Vande Zande suggests, the situation of dis-
abled people is in many respects very different from that of racial mi-
norities—and disability rights laws constitute a major departure from
other kinds of civil rights legislation. With the exception of affirma-
tive action programs, neutrality has been a presumed principle of
civil rights laws: people should not treat members of one group dif-
ferently from those of another. In the ADA, however, the requirement
is often the opposite; as the Vande Zande case indicates, employers
can be charged with discrimination when they do not take account of
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differences. The concept of reasonable accommodation was lifted
from civil rights law governing religious minorities, but in disability
law it has been considerably broadened. Indeed while the ADA is
called an antidiscrimination law, it is in many respects a prodiscrimi-
nation law. Employers and managers of public facilities must be pre-
pared to spend money—sometimes a lot of money—to accommodate
each disabled person based on his or her particular disability.

Further, because everyone agrees there are some rational bases for
discriminating against disabled people, the ADA inevitably permits
some kinds of discrimination.’? Blind men cannot be cab drivers,
mentally retarded people cannot be college professors, paraplegics
cannot be football players. The standard of the ADA is whether, with
a “reasonable accommodation,” the disabled person can perform the
“essential functions” of a job. If, as with Vande Zande’s desktop com-
puter, the accommodation demanded is deemed unreasonable, then
the employer has the right to discriminate against anyone who cannot
perform the essential functions of a job without it. Also, much to the
displeasure of activists, the ADA leaves many physical barriers intact.
Businesses need only remove structural barriers if removal is “readily
achievable.” Office buildings need not be accessible until they are ren-
ovated. And although subways are required to have at least one ac-
cessible car in each train, only “key stations” are required to be acces-
sible. Thus the ADA is far from a blanket prohibition against
discrimination and structural barriers. Instead, it draws a faint line
between types of discrimination and barriers that are socially accept-
able or too expensive to remedy and those that are not.*** Those who
drafted the ADA gave judges the job of brightening that line.

Thus the problem of disability is fundamentally different from the
problem of race, and the solutions contained in the ADA are far from
identical to those in traditional civil rights law. Yet few challenged the
concept that the ADA was the analogue of civil rights law. What was
it, then, about the rights analogy that so many policymakers found
persuasive?

The Rights Model and American Values

Part of the answer lies in the distrust of public programs that is
widespread among Americans. The appeal of the rhetoric of rights
stems in part from its rejection of the welfare state, a maneuver that
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fits the ideological preferences of both disability groups and conserv-
atives. In the case of disability policy, a disadvantaged group did not
seem to be requesting social assistance, only affirming a legal right to
participate as equally as possible in the mainstream of society.

It is not too much to say that for the Bush administration the ADA
became a kind of welfare reform. Its view was that on-budget “pro-
grams” reduce people to dependency. The disability activists
agreed.’®? Their frustrating experiences with rehabilitation profes-
sionals and with disability bureaucracies led them to take a dim view
of paternalistic agencies. In addition, the essence of the activists’
campaign was to show that the disabled are not needy, pitiable crea-
tures. Demonstrations of need are the typical way groups justify
sharing governmental resources. For the activists, demonstrations of
need were part of the problem, not the solution. That is why they de-
spised the well-intentioned ministrations of Jerry Lewis, the muscu-
lar dystrophy telethon leader. The rights path enabled the disability
lobby to reallocate resources without emphasizing neediness. It ex-
ploited the magical element of rights: a need, something one begs to
have fulfilled, can be turned into a just claim, something that is owed.
Expressing a need seems to infantilize the needer; claiming a right
seems adult and dignified.

American activists have attempted, with some success, to export
the rights agenda to other nations. But nowhere has the disability
rights idea gone farther than in the United States. Maybe this is
because most other industrialized societies have larger public sectors
and deeper safety nets and attach less stigma to dependency. Perhaps
where neediness is deemed less shameful, and self-help less essential
(or virtuous), the politics of rights making loses energy. For better or
worse, Americans may be exchanging a somewhat lower level of
social spending for a higher pitch of rights activism. 4

Litigation and the Decentralized State

The American emphasis on rights laws may also have something
to do with aspects of the U.S. political structure. The appeal of such
rights laws as the ADA is that they allow politicians to claim credit for
helping disabled people while taking the costs off budget. Politicians,
in other words, have a strong incentive to issue mandates such as the
ADA, particularly at a time when alternatives are limited by fiscal
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constraints. Activists, recognizing this, couch their demands in the
form of rights. But why choose to mandate through the courts rather
than by direct administration? Bureaucratic programs are subject to
the changing priorities of each administration and Congress.*> The
judiciary is less susceptible to political and budgetary vicissitudes of
the moment. Funding and staffing of the EEOC or the Justice Depart-
ment can change, but regardless of what happens to such agencies in
the future, disability activists can always have their day in court, so
to speak. And in the decentralized, relatively nonhierarchical Ameri-
can court system, there is always a good chance of finding a judge
sympathetic to their claims.

Courts also allow activists to force state and local governments to
meet national standards. Even federal bureaucracies sympathetic to
the goals of activists have no easy way to control independent local
authorities, except perhaps by withdrawing federal grants. Litigation
offers another method by which to enforce unfunded mandates
against lower levels of government. And if the federal government
chooses to look the other way when state and local governments fail
to comply, the private advocates can force the public miscreants into
court. Thus it should be no surprise that U.S. advocates for the dis-
abled have not pressed for the creation of a special administrative
body. % Incentives associated with the structure of American govern-
ment have encouraged judicially based enforcement.

Costs of the System

Implementation through the courts entails considerable costs. The
shortcomings of the ADA’s adversarial legalism—uncertainty, delay,
high transaction costs, high penalties, distrust, and scattershot en-
forcement—have become increasingly apparent in the seven years
since the law’s enactment.

Uncertainty

ADA enforcement is beset by uncertainty. Key terms in the legisla-
tion are vague. The authors of the act and the regulations written af-
terward tried to define terms such as “reasonable accommodation,”
“undue hardship,” and “qualified individual with a disability.”
Indeed, the ADA is the most detailed civil rights statute ever written.
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But because the drafters found themselves needing flexibility to deal
with a wide range of unique cases, they chose to keep much of the
language of the law open-ended.

For example, neither the law nor the regulations spell out exactly
what conditions are to be considered a disability.’7 Thus this basic
question turns out to be a matter of considerable controversy.
Through 1995, in sixty lawsuits in which the definition of disability
arose as an issue, courts found for the plaintiff in only twelve cases.
Often reflecting the narrow constructions of Republican appointees,
courts have ruled that people with carpal tunnel syndrome, chemical
imbalance, sleep disorders, loss of a lung, cancer, and even multiple
sclerosis are not disabled under the ADA.1% As a result, plaintiffs in
employment cases face a dilemma: on one hand, they must prove that
they are impaired enough to be disabled, but on the other, they must
show they are not so impaired as to be unqualified for a job. Thus ver-
dicts for plaintiffs are relatively few and summary judgment rulings
for employers frequent. Of course, what this means for employers is
far from clear. Their win rate may reflect settlement practices: the de-
fendants may be settling claims they think they cannot beat in court
and contesting those, like the one involving Vande Zande, that they
think can be beaten in summary judgment. In any event, in the hands
of the judiciary the ADA so far appears to be something of a disap-
pointment for its proponents.

At the same time, in a decentralized court system there are plenty
of exceptions to the general pattern, and these cases add a big
element of unpredictability. For example, although obesity has gener-
ally been determined not to be a disability, a store manager won more
than $1 million under the ADA after being fired when he sought
medical treatment for his weight problems.*® The Rhode Island
Federal District Court awarded an obese woman $100,000 in com-
pensatory damages in a section 504 employment discrimination
claim. The district court concluded that obesity was a disability if it
was “caused by systemic or metabolic factors and constitutes an im-
mutable condition,” though the First Circuit Court which reviewed
the case found that the claim would be valid even if the woman's
obesity was deemed mutable.**°

Uncertainty greatly complicates the decisions of managers and em-
ployers under the ADA. For example, there is the especially difficult
matter of accommodating people with addictions or mental disor-
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ders. A reasonable accommodation might include time off for treat-
ment, flexible schedules, and a restructured job. But how to draw the
line between illnesses that need to be accommodated—mood swings,
phobias, problems dealing with others—and those that do not is
anybody’s guess. Uncertain, some employers capitulate to employee
demands that others might deem unreasonable. The school superin-
tendent of Hamden, Connecticut, was arrested and pleaded guilty to
drunken driving, then disappeared for ten days. When the man was
fired from his job, he filed a complaint alleging that the school had
discriminated against him on the basis of a disability—alcoholism. In
exchange for dropping the charges, the school board agreed to give
the superintendent a partial salary and lifetime medical and life in-
surance benefits.'** Better, the board reasoned, to pay this price than
risk a lawsuit.

One selling point of the ADA was that some of its key concepts,
“reasonable accommodation” and “undue hardship,” were lifted
from section 504 and had already been tested in the courts. This, it
was argued, would make the ADA relatively easy to enforce, because
many employers already had experience with the law. The assump-
tion behind this argument was that over time legal concepts become
more stable and less ambiguous as judges flesh them out. But the sup-
position is less solid than it seems in a system in which a decentral-
ized, policymaking judiciary is often wrestling with challenges and
revisions to legal language. Indeed, as the federal judiciary gradually
changes hands, putting more Democrat-appointed judges on the
bench, more expansive readings of the ADA are likely. It is not too far-
fetched to imagine that the ADA will one day be invoked to bar dis-
crimination against unattractive people or unusually short or tall
people because it can be argued that they are “regarded as being im-
paired.” In any case, stability in the law is improbable. The decen-
tralization of American courts, the use of jurors as decisionmakers,
and the endless reinterpretation of statutory language ensure that the
ADA will remain a floating legal crapshoot for plaintiffs and defen-
dants alike.

Delay

Actually, the ADA was not supposed to be enforced just by the
courts. Under the law, aggrieved individuals can first file their com-
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plaints with appropriate federal agencies that are supposed. to
examine and possibly mediate disputes before they can be litigated.
But, of course, having opened the flood gates for claims of employ-
ment discrimination, ADA mandates (along with other civil rights
mandates) soon overloaded these bureaus. The volume of discrimi-
nation claims taken by the Equal Employment Opportunity Commis-
sion jumped from 62,000 in 1990 to 91,000 by 1994. The U.S. Depart-
ment of Justice, which handles access discrimination cases, has also
been swamped. As of mid-1995, the EEOC was staggering under a
backlog of 100,000 civil rights cases of all kinds, including 18,000 un-
processed ADA claims, and was taking nearly a year to process what
cases it could.”** More than one-third of the 2,649 ADA public accom-
modations cases that had been filed with the Justice Department re-
mained unopened as of mid-19g4.*3

Unable to keep up with, much less resolve, so much of the case-
load, the EEOC and the Justice Department have all but encouraged
complainants to take their troubles directly to the courts (the Justice
Department has decided to concentrate chiefly on joining lawsuits it
thinks will set major precedents).”*4 But the federal courts are back-
logged too. In 1995 the median time required to dispose of civil cases
that went to trial in district courts was nineteen months.**5

The upshot has been a method of redressing grievances that often
satisfies no one. Many plaintiffs, like Lori Vande Zande, move on to
other jobs before their cases finally get settled. Meanwhile, employers
have to nurse ADA-induced legal headaches over many months or
even years.

Transaction Costs

Disputes in an adversarial and legalistic system involve heavy
transaction costs. Lawyering is required in such a system, and
lawyers are expensive. The EEOC complaint process is supposed to
provide a route to resolving discrimination claims that is less costly
than litigation. Unfortunately, because the agency succeeds in medi-
ating only a small number of nonfrivolous cases, the transaction costs
still turn out to be steep when considered as a percentage of awards.
By September 1996, 72,687 claims of disability discrimination had
been submitted to the EEOC, with total awards reaching $117 million.
But in only about 15 percent of the cases had the complainant re-
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TABLE 6-1. Employment Discrimination Cases Filed in Federal Court,
1989-95°

Year Cases Year Cases
1989 9,000 1993 12,221
1990 8,413 1994¢ 15,256
1991 8,144 1995 18,225
19920 10,275

Source: Administrative Office of U.S. Courts, table CIV 14.

a. Cases filed in twelve-month period ending June 30.

b. ADA regulations for employers of more than twenty-five people effective
July 1992. Civil Rights Act of 1991, which expanded the range of remedies in dis-
crimination litigation, effective November 1991.

c. ADA regulations for employers of between fifteen and twenty-four people
effective July 1994.

ceived a benefit; the other 85 percent had either been closed for lack
of reasonable cause or had become “administrative closures,” an
omnibus category that indicates that for one of several reasons the
case was not fully processed.’*® Thus the vast majority of EEOC
claims are either unresolved or are found to be baseless. Nonetheless,
each claim that is investigated requires employers to conduct their
own investigations, respond to EEOC questions, and prepare a
defense based on the evidence.

The costs associated with an EEOC complaint look like a bargain
next to the costs of fighting cases out in court, where some of the
EEOC’s “no reasonable cause” and “administrative closure” cases
finally wind up.**7 It is unclear how many cases move from the EEOC
into the courts because, incredibly, there are no reliable data on ADA
filings. Overall employment discrimination filings under various
federal laws have grown from around 8,000 in the years before the
disabilities act went into effect to nearly 19,000 in 1995 (see table 6-1).
How much of this increase is attributable to the ADA is unclear; a
1995 study by the Justice Department located a total of only 650 pri-
vately filed ADA cases."®

Cases that go to court doubtless run up many times the expense of
an EEOC proceeding. Research on personal injury litigation has
found that successful plaintiffs collect on average about half of the
total outlay of litigation, with most of the rest going to the lawyers.**9
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Discrimination lawsuits may well involve even higher transaction
costs, and ADA lawsuits higher still because of the ambiguous and
unsettled nature of the law. When a California arbitrator awarded
$1.1 million to one successful ADA plaintiff, his attorney got $800,000
of it.*2° Transaction costs like this can both discourage potential plain-
tiffs from pursing worthy cases and encourage defendants to settle
unworthy ones.

Penalties

Opportunities for plaintiffs ballooned when Congress granted
them the right to receive awards for pain and suffering and punitive
damages. Although such damages in employment cases were capped
at $300,000, the threat of even this limited sum transforms the rules of
the game. Without such awards, lawyers working on a contingency
fee basis would have little chance of collecting a sizable payoff, thus
little incentive to take ADA cases. The threat of a large verdict is a
hook for obtaining a lawyer and a device for inducing defendants to
settle. The device, however, is not always benign; defendants may
well settle questionable cases rather than gamble with a jury verdict.

Big wins by plaintiffs make more news than vindicated defen-
dants and so get more attention than their numbers warrant. The
first case brought under the ADA by the EEOC resulted in “a defense
lawyer’s nightmare,” a more than $500,000 verdict against an em-
ployer who fired a man with brain cancer.’** (The award was later
reduced to $200,000 by a federal circuit court.) Another well-publi-
cized case involved a Coca Cola executive who was fired while being
treated for alcoholism. He hit pay dirt: a $7.1 million verdict, though
likely to be much less in the end because of the caps.’** A truck
driver won a $5.5 million award when his company failed to transfer
him to a new job after he suffered a seizure.'*> In most cases the
amounts are not that large, but pain and suffering awards or puni-
tive damages can be a large component of the total, sometimes
dwarfing any other compensation.

If damages were awarded in a predictable pattern, their effects
might be less unsettling. But given the uncertainties of ADA litiga-
tion, the vagaries of U.S. courts, and the use of juries in disability dis-
crimination complaints, large verdicts are guaranteed to strike like
lightning, hitting some defendants and missing others.
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Distrust and Defensiveness

A vague and costly law can create counterproductive responses
from those it seeks to regulate. Defensive employers spend their time
and money trying to figure out how to avoid litigation rather than
how to promote the ADA’s goals. Firms may begin to fear disabled
employees, who in turn may fear that if they raise issues of accom-
modation they will be branded troublemakers. The specter of litiga-
tion pits managers and workers against one another.

The ADA has spawned a cottage industry of consultants who
advise organizations on how to avoid lawsuits. One article proposes
an elaborate formula in which the value of each “essential function”
of a job and the importance of various qualifications for the job are
rated by evaluators, then used to determine the relative cost of an ac-
commodation. The article suggests capping accommodation costs at
somewhere between 10 percent and 15 percent of an employee’s
annual salary. The percentage is necessarily arbitrary because Con-
gress refused to create a ceiling on ADA accommodation costs. But
management is promised that the result “will be an empirically
derived, defensible and fair” policy.'2+

The ultimate defensive play among employers is to avoid hiring dis-
abled job applicants. Discrimination in hiring is difficult to prove, so the
risk of being sued is low. Perversely, when employers act in the spirit of
the ADA and hire disabled people, the threat of litigation rises sharply.
Only 10 percent of ADA complaints with the EEOC involve hiring; the
rest were brought by current or terminated employees (table 6-2).

Laying off a disabled person who has not performed well can be
expensive and treacherous. More than half of all ADA Title I (em-
ployment) lawsuits involve terminations, and this is where some of
the most outrageous plaintiff claims can be found. The Wall Street
Journal gathered in one article the stories of a government clerk who
claimed she was manic depressive and was fired for repeatedly
making rude outbursts; a bus driver with severe diabetes who con-
tested his dismissal even though he was at serious risk of losing con-
sciousness; and a philosophy professor who claimed a mental handi-
cap after he was fired for sexual assault.’?> Plaintiffs in such ludicrous
lawsuits almost invariably lose. Often employers obtain summary
judgments. But defending against even a ridiculous lawsuit can be
time consuming and costly.
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TABLE 6-2. ADA Employment Claims, by Type of Violation Most Often
Cited, July 1992—September 1996

Violation Number Percent
Discharge 37,760 51.9
No reasonable accommodation 20,447 28.1
Harassment 8,718 12.0
Hiring 7,095 9.8
Discipline 5,676 7.8
Layoff 3,407 4.7
Promotion 2,827 39
Benefits - 2,807 3.9
Wages 2,501 34
Rehire 2,457 34
Suspension 1,608 2.2

Source: Equal Employment Opportunity Commission, cumulative ADA charge
data for July 26, 1992 to September 30, 1996.

Mistargeted Enforcement

A prerequisite for any complaint-based system of enforcement is
that citizens know something about the law. From 1990 to 1994 the
federal government spent $44 million trying to educate employers,
disabled workers, and the public about the ADA.*? Yet a 1994 survey
found only 40 percent of people with disabilities were even aware of
the law’s existence.’*” Among clients of vocational rehabilitation pro-
grams surveyed in 1994, 58 percent were aware of the ADA, but only
8 percent said they knew how to file a complaint.*?® Needless to say,
even among those familiar with the law, many lack the resources or
ability to put it to use.*9

A complaint-based system of enforcement favors the claims of the
better off. As it happens, 9o percent of those who use the ADA are
already employed. And the modal ADA case does not involve wheel-
chair users like Vande Zande but instead people citing bad backs,
perhaps, or mental disorders (table 6-3). The law’s principal clients,
in other words, are people with the common afflictions of middle-
aged workers. If the point of the ADA was to bring people with
graver impairments like blindness, deafness, or partial paralysis into
the work force, the pattern of enforcement seems hardly to comport
with that goal.
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TABLE 6-3. ADA Employment Claims, by Type of Impairment Most
Often Cited, July 1992—September 1996

Impairment Number Percent
Back impairment 13,243 18.2
Emotional-psychiatric 9,216 12.7
Neurological impairment 8,201 113
Extremities 6,562 9.0
Heart impairment 3,003 41
Diabetes 2,605 3.6
Substance abuse 2,437 3.3
Hearing impairment 2,094 2.8
Vision impairment 1,911 2.6
Blood disorders 1,883 2.6

HIV (subcategory) 1,276 1.8
Cancer 1,706 2.3
Asthma 1,266 1.7

Source: See table 6-2. List is incomplete; percentages do not add to 100.

Rights Do Not Create Jobs

The ADA was written on the premise that disabled people were
oppressed more by society than by their disabilities. During debate
over the ADA, proponents found plenty of evidence, anecdotal and
statistical, of prejudice against disabled people. Advocates also were
able to document higher levels of poverty, unemployment, and social
isolation among the disabled. Missing from the debate, however, was
any careful study of the actual determinants of employment among
disabled people. ADA proponents too easily assumed that discrimi-
nation was the main cause of joblessness among disabled individuals.

If prejudice and structural barriers were in fact the main cause of
unemployment among the disabled, the ADA might operate as ad-
vertised by its enthusiasts. The weight of the evidence, however, sug-
gests that discrimination, while a factor, is only one source of the em-
ployment problem, and the effects of antidiscrimination rules are
easily swamped by larger forces, such as changes in the structure of
labor markets. Moreover, the problems faced by disabled persons
who seek employment are diverse. The vast majority of working-age
people with a disability are older adults who have acquired medical
conditions such as arthritis, coronary disease, or backaches. Prejudi-
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cial discrimination, the evil on which the backers of the ADA concen-
trated, does not appear to be much of an issue for this group, which
constitutes about 8o percent of the working-age disabled population,
though antidiscrimination laws can perhaps encourage employers to
retain and accommodate these workers as their health deterjorates.3°
In studies comparing disabled and nondisabled workers, re-
searchers have found that after controlling for health, education, and
experience, a wage differential of between 15 percent and 35
percent—which they impute to discrimination—remains. It is not
clear, however, what role rights laws would have in narrowing this
gap. When Marjorie Baldwin and William Johnson compared salaries
in 1972, before federal and state disability laws were enacted, with
salaries in 1984, they found the wage gap at best unchanged. s
Discrimination is but one difficulty facing seriously disabled
people seeking to join the labor force. For example, the loss of public
welfare and health benefits is a strong disincentive to employment.
Because disabled people tend to have more health problems than the
nondisabled, they are often unable to take jobs that offer inadequate
health care packages. Moreover, as economist Walter Oi puts it, “Dis-
ability steals time.” Disabled people on average need more sick days,
more time for sleep, more time for getting around, and more time for
obtaining medical care. Because of this, many severely disabled
persons prefer part-time or flexible jobs, or no job at all, leaving them
with lower incomes.*32
A 1994 Harris survey reflected these concerns. When asked why
they were not working, or not working full time, 8o percent of
working-age disabled cited low-paying jobs, 58 percent cited the need
for medical treatment or therapy, 35 percent cited a lack of work in
the field, and 31 percent cited the danger of losing benefits, all .
matters the ADA does not address. Of the kinds of concerns the ADA
does attempt to address, employer attitudes were cited by 40 percent,
lack of access to transportation by 24 percent, and accommodations
by 16 percent.’33 Thirty percent also reported encountering job dis-
crimination, but clearly this was just one among many obstacles.?34
Add these facts to the inherent limitations of a court-based en-
forcement process, and it is not surprising that research generally
fails to demonstrate any clear employment bonus from antidiscrimi-
nation laws.*3 In a survey of very highly educated disabled people (a
population presumably most likely to benefit from the ADA), 39
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percent said the law had made no difference or made it harder to obtain
a job; only 28 percent said it had improved employment prospects, al-
though the respondents did report improvements in other aspects of
employment such as accommodation and barrier removal.’3¢ Mean-
while the ADA does not appear to have brought disabled people from
welfare to work, as its proponents had envisioned. Enrollment in the
two major disability welfare programs, SSI and SSDI, ballooned in the
first several years after passage of the act.3”

Of course the ADA is still a fairly new law, and it may yet prove
beneficial to some groups of disabled people in the labor market, es-
pecially those already employed. Experts think the law, supple-
mented by other changes in disability policy, could help encourage
employers to accommodate newly disabled workers. These experts
doubt, however, that the law will help those on welfare find employ-
ment.’3® Thus it seems very unlikely now, five years after the em-
ployment provisions of the ADA went into operation, that the law
will have the broad effects optimists had proclaimed. The effects of
civil rights laws on the employment of African Americans has also
been much debated, but studies demonstrate that the gap between
black and white incomes narrowed in the early years of statutes, and
even critics have had to acknowledge large employment gains during
these years.’39 Nothing comparable can be seen so far in the case of
the Americans with Disabilities Act.

One likely indication of the effect of ADA on employment of dis-
abled people is the experience with earlier state and federal disability
laws. The regulations for section 504, which governs disability dis-
crimination in federally funded programs and in federal employment,
went into effect in 1973. Between 1970 and 1982, when the government
work force as a whole grew by a third, the proportion of disabled gov-
ernment workers rose from 9.9 percent to 10.2 percent. But from 1982
to 1987—years in which section 504 was in force—the proportion of
government workers with disabilities decreased from 10.2 percent to
9.4 percent, and the absolute number of workers with disabilities
dropped by 18 percent. Thus section 504 did not prevent workers with
disabilities from bearing more than their share of government down-
sizing, although people with disabilities in government did fare better
than those in other economic sectors undergoing retrenchment.*4°

State disability rights laws proliferated in the wake of section 504. By
the time the ADA was enacted, forty-six states had similar laws, many
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of them granting extensive antidiscrimination rights and remedies com-
parable to the ADA.** Was this period of rights activism at the state
level also a period of employment growth? The answer depends in part
on whether one focuses on the whole disabled population or on just
those looking for work. Baldwin and Johnson found big gains in em-
ployment for disabled men in the labor force between 1972 and 1984.
But Edward Yelin found that between 1970 and 1992 the labor force par-
ticipation rate for disabled people declined 2 percent; for the population
as a whole during this same period it increased 12 percent.!42

Yelin’s research concludes that people with disabilities are a contin-
gent labor force, laid off first when industries are in decline but also
likely to benefit disproportionately when the economy improves, as
they did during the expansionary 1980s. Yelin along with Baldwin and
Johnson argue that ADA enforcement needs to be more carefully tar-
geted if it is to have an effect on employment. They urge more careful
research on employment levels in various industries and on costs and
benefits of accommodations across disabilities and occupations.'43

Costs of Accommodation

To some, the fact that disability rights laws may not gain employ-
ment for more disabled people is irrelevant. The rights of disabled
people should not be abridged, whether or not nondiscrimination
laws lead “toward independence,” as the report by the National
Council on the Handicapped prophesied. The argument is powerful
if applied to simple prejudice, the kind that stopped Tony Coelho
from getting a job simply because he had epilepsy or that prevented
Lisa Carl from attending a movie because of her cerebral palsy. But
can the argument be stretched to include “structural discrimination”
(like the idea that stairs and other physical obstacles or even forty-
hour work weeks discriminate against disabled people)? Some dis-
ability activists may believe that stairs and other obstacles to people
with disabilities are objects of prejudice comparable to Jim Crow
signs, but few in Congress who voted for the ADA would agree. The
drafters of the ADA recognized as much when they subjected rights
of accommodation to rudimentary cost-benefit standards, namely
“reasonable accommodation” and “undue hardship.”

In the absence of any law, disabled people themselves bear the
burden of special accommodations. Given the fact that disabled
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people are on average poorer than the rest of society, this is an injus-
tice. But it is not at all clear that shifting the cost of accommodation
to another party is necessarily more just.#4 Of course, if one accepts
the rights model’s thesis that lack of accommodation is a kind of dis-
crimination, the cost of rectifying structural barriers should fall on
whoever has discriminated. But if accommodation is a good thing for
society—a positive externality—then society as a whole should pay
for it explicitly. The rights rhetoric that suffuses the ADA has served
as a convenient way of disguising what is, at bottom, a selective off-
budget mandate. 45

Current law provides only a minimal subsidy for accommodation
expenses. Small businesses get a 50 percent tax credit of up to $5,000
to defray ADA compliance costs. Businesses of any size can deduct
up to $15,000 each year for some types of ADA costs. 4 These provi-
sions would be sufficient if the cost of accommodations were
minimal. Studies suggest that the costs of simple physical accommo-
dation under title I, the employment section of the law, average $500
or less.’#7 The estimated costs of accommodations, however, need to
take account of much more than removing physical barriers. Chang-
ing working hours, eliminating nonessential functions from a job, al-
lowing employees long absences during illness, and so on, ought to
be factored in too. Broadly construed, the economic cost of accom-
modation is not likely to be trivial.

The costs of title III, the section governing public accommoda-
tions, will undoubtedly soar. The immediate mandate of title II is
that public facilities be made accessible wherever “readily achiev-
able.”*#8 As with “reasonable accommodation,” this phrase will
receive a variety of exegeses from the courts, but in the short term
the judiciary is not likely to take an expansive interpretation. Much
more expensive will be title IIl mandates for full accessibility in new
construction and alteration of existing facilities. All workplaces will
be required to meet these standards unless they are deemed “struc-
turally impracticable,” a very high hurdle.’# One business consul-
tant has estimated the total cost of accessibility standards for office
buildings alone at $45 billion. The American Hospital Association es-
timates its costs at $20 billion.*>° No research has been performed on
the aggregate costs of the ADA accessibility requirements, but as
these figures indicate, they are potentially huge. Moreover, the costs
will fall unevenly and will be largely unfunded. In some cases, they
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may well deter businesses and nonprofit agencies from renovating
or building new facilities.

Title II of the ADA also hits state and local governments with a big
bill. In the medium-sized city of Aurora, Colorado, just installing
curb cuts will cost $30 million. The U.S. Conference of Mayors esti-
mates that cities will spend $2.2 billion to comply with the ADA from
1994 to 1998; the National Association of Counties has estimated that
county governments will spend $2.8 billion over the same period.*5*
Costs to states are probably larger.*>* The Federal Transit Administra-
tion estimates that in the 1990s transit agencies will spend $65 million
annually to make buses and rail cars accessible, $130 million to make
stations accessible, and $700 million to provide additional paratransit
services.'>3

If government agencies balk at these costs, they will be hauled into
court, where judges will decide what exactly is an “undue burden.”
That task in itself will pose difficulties. But at least the costs of title II
accommodations will be widely shared and not pushed onto individ-
ual businesses, unlike those under titles I and III.

Rights Can Be Messy

Under the rights model, costs and benefits are not to be weighed;
discrimination is simply considered immoral and intolerable, what-
ever the price. That was the logic behind the first draft of the ADA,
the “flat earth” version. But if one does not accept the rights model,
costs and benefits matter a lot, and laws that mandate great infra-
structure costs for a minimal social return are troubling. The ADA
departs significantly from a pure rights model by providing defenses
such as “undue burden,” implying that costs are an issue. Thus the
law looks like certain environmental statutes, which combine strong
regulatory standards with various statutory hedges. Enforcement of
the ADA may well end up looking like enforcement of the Clean Air
Act: courts that are sympathetic to the regulations will focus on the
standards, while courts that are sympathetic to the regulated will
focus on how to hedge. Thus a kind of ad hoc, piecemeal, cost-benefit
calculus will be conducted by the federal judiciary.*>+

This poses at least two basic problems. First, because the courts
never speak with one voice, the law will receive multiple interpreta-
tions. Second, judicial deliberation about costs and benefits will
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sometimes become bizarre because courts lack the capacity for sys-
tematic policy evaluation.

Alternative Policies

The ultimate goal of the framers of the ADA was to bring disabled
people into the mainstream of American life. To advance this public
purpose, however, the act emphasizes various rights to be enforced
through costly and unpredictable litigation. Is there an alternative to
this litigious scheme? A brief comparison with the disability policies
of some other Western nations is useful here.

Some Foreign Contrasts

The U.S. approach to disability policy has remained unusual.
Many nations have embraced the U.S. disability movement’s goal of
freedom and independence for disabled people, but few have sought
to reach that objective through antidiscrimination laws, and none has
provided the ADA'’s extensive right to litigate claims. The dominant
approach in western Europe has been the use of quotas (table 6-4).
Employers are required to hire a certain percentage of disabled
workers, usually drawn from a registry. The quotas are often under-
enforced and the targets rarely achieved, yet disability groups abroad
typically favor retaining them.*s>

The German quota program is generally viewed as the most suc-
cessful. Begun after the First World War, it currently sets a 6 percent
target for employers with sixteen or more employees to employ se-
verely handicapped people who are able to work only 50 percent of
the time or less. Those employers who fail to reach the target must
pay a special “compensation contribution” of DM 200 each month for
every unfilled place in the quota, a levy that is used, in turn, to
promote the employment of disabled people. Most employers pay the
levy rather than fulfill the quota, but the larger employers often meet
it. In 1982 employment of the handicapped reached 5.9 percent, but
by 1992 it had slipped to 4.3 percent.’s¢ Research suggests that the
German system is effective in retaining workers who have become
disabled during their working lives, but less effective in recruiting
disabled persons not already in the labor market.?57

A second approach, increasingly common in western Europe, is to
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TABLE 6-4. Disability Employment Policies in Sixteen Nations, 1993

Permanent Antidiscrimination Accommodation
Country Quotas  employer subsidies laws subsidies
Australia - ... X X
Belgium a X . X
Britain . X
Canada b . X X
Denmark ... X X
France X X ¢ X
Germany X X X
Greece X X
Ireland x4 X X
Italy X X Xe
Luxembourg X X X
Netherlands X
Portugal . X
Spain X Ce X
Sweden - X - X
United States L. .. X X

Source: Neil Lunt and Patricia Thornton, Employment Policies for Disabled People
(British Employment Department, 1993).

a. Quota law on books is not enforced.

b. Employers of more than one hundred people are required to file an annual
report detailing representation of four groups, including disabled people, and
may be investigated if they are below employment targets.

¢. Criminal penalties for discrimination on the basis of disability; civil action
for quota violations.

d. Quotes in government employment only.

e. Some regions provide subsidies; no national program.

subsidize employers for hiring disabled people or to subsidize the
disabled self-employed people themselves. In some nations this
subsidy comes in a lump sum or is time limited; in others it is based
on an assessment of lost productivity and continues indefinitely.
Many nations also give grants for changes in the work environment,
some of them far more extensive than the U.S. tax credits. Denmark’s
program, which reimburses employers for the costs of personal assis-
tants, such as sign language interpreters, is especially generous.*s8
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Besides quotas and direct subsidies, most economically advanced
nations still rely predominantly on rehabilitation programs and
welfare payments to improve the lives of the disabled. Disability dis-
crimination laws have found a place mainly in Anglo-Saxon nations:
Australia, Canada, New Zealand, Great Britain, and, most aggres-
sively, the United States. Australia and Canada have national and
provincial disability laws that resemble the Americans with Disabili-
ties Act. Their laws require employers and managers of facilities and
programs to provide “reasonable accommodation,” although this
appears to be a much more limited requirement than it is in the
United States.?59

But the Australian and Canadian laws differ from the ADA in a key
respect: they are enforced by investigative boards and tribunals
rather than courts.’® In Ontario, for example, a commission investi-
gates and attempts to settle complaints. If conciliation is unsuccess-
ful, a board of inquiry is instated. The board hears the complaint in
an informal proceeding and has broad power to issue injunctions to
force compliance with the law. In addition, the board may issue mon-
etary awards, including lost wages and benefits. However, “general
damages” for mental anguish are capped at $10,000. The board’s de-
cision may be appealed to the courts, but for the most part grievances
are redressed without litigation.*6*

The latest to adopt a disability rights law is Britain. The Disability
Discrimination Act outlaws discrimination in employment and
access to facilities. The British law does not appear to sweep as
broadly as the ADA. The law allows complainants in employment
cases to bring their claims to an industrial tribunal; public accessi-
bility cases can be brought to court. Pain and suffering damages are
allowed.’®* The struggle over disability rights in Britain offers a fas-
cinating contrast to that in the United States. British disability ac-
tivists were dissatisfied with the Disability Discrimination Act
because it lacked a bureaucratic agency with the power and re-
sources to enforce the law. Some British business interests also
argued for a “one-stop shop,” a disability commission that would co-
ordinate implementation.’®> In the United States, neither disability
activists nor business groups considered the creation of such an
agency. The British story suggests that even where disability rights
laws have come closest to the U.S. model, activists have preferred
administrative remedies to legal wrangling.
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The Agency Alternative

For better or worse, it is highly unlikely that the United States
would adopt either the quotas or the more extensive subsidy schemes
of western Europe, whatever their merits.?% These programs are part
of a form of government intervention in the labor market resisted in
the United States. Nor is the United States likely to abandon the basic
commitment to accommodating disabled people through the ADA
and other disability rights laws. Nonetheless, international compar-
isons may suggest ways the United States might better implement the
laws it has. Compared with other nations, even those with rights
laws, the U.S. policy appears to be less flexible in accommodating
mandates, less willing to distribute transparently the costs of such
mandates, and, above all, much more willing to take quarrels to
court. Reducing adversarial legalism in disability policy requires
stepping away from judicial enforcement and toward administrative
implementation.

The elements of such a shift might include:

1. Creation of a New Disability Agency. The agency would adminis-
ter all the national disability rights laws, thus bringing together the
scattered enforcement programs of various federal agencies. This
consolidation would reflect the fact that disability discrimination
laws pose a unique set of issues and hence should not be treated as
just another brand of civil rights law.

2. Elimination of Private Rights of Action. The agency should be in
charge of all enforcement; no private litigation would be allowed.
Nor would the agency be obligated to act on any complaint whatso-
ever. The large volume of frivolous or opportunistic cases would be
screened out. To do this, the agency ought to be funded more gener-
ously than the operations it would replace. The goal of the agency in
enforcing disability laws should be to achieve integration flexibly and
at the lowest cost to society. The agency, for example, would be ex-
plicitly charged with conducting research to target particular indus-
tries or types of facilities where discrimination is particularly egre-
gious or where employment and accessibility gains can be achieved
at least cost.*5

3. Strict Limits on Judicial Review of Agency Decisions. The agency
should be permitted to develop industry-specific regulations fleshing
out phrases such as “reasonable accommodation” and “undue
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burden” in close consultation with disability groups and businesses.
Again, in developing regulations the objective should be to provide
accessibility at least cost. Judicial review of agency rule making and
enforcement priorities should be limited so that only actions that
clearly exceed the bounds of the agency’s statutory authority could
be overturned.

4. On-Budget Subsidies for Mandated Accommodations. A partial or
full tax credit for the costs of all mandated accommodations could
prove extremely expensive, especially if the credit is extended to con-
struction and renovation expenses under title IIl. But budgeting such
costs explicitly might improve compliance and make the mandates
more equitable, or at least force taxpayers to decide how much dis-
ability remediation is worth buying.

Politically, to be sure, these proposals seem farfetched, since they
would undoubtedly antagonize not only disability activists and con-
servative supporters of the ADA, but also the law’s harshest critics.
All of these groups have reasons to oppose a bureaucracy of such
scope. In fact, the reasons Americans are so attracted to court-based
enforcement, and thus so prone to adversarial legalism, are all the
more clear once this administrative option is imagined. Conserva-
tives supported the ADA in part because they wanted to avoid creat-
ing a new bureaucracy or new budgetary commitments. Their argu-
ment was that the ADA would not enlarge the welfare state; if
anything, the law would move people off welfare. It seems implausi-
ble that these visionaries would now favor the creation of a powerful,
centralized regulatory bureaucracy or the added expenditure of sub-
sidizing accommodations.

Nor would advocates for the disabled be charmed by the idea of an
agency. Their bad experiences with administrative enforcement of
section 504, together with their commitment to independence from
bureaucrats and various paternalistic helpers, would incline them to
be skeptical. Moreover, unlike their counterparts in the British dis-
ability movement, U.S. activists might conclude that an enforcement
agency would be easily intimidated and vulnerable to budget cuts.
Indeed, the underfunding of the EEOC and the other agencies
charged with enforcing the ADA seems to vindicate this view. Better,
it would seem, to put enforcement in the hands of hundreds of courts
and thousands of litigants, safe from the clutches of unsympathetic
and budget-conscious politicians.
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Finally, many of the ADA’s critics are not likely to be impressed
with the agency alternative either. If one objects to the large infra-
structure expenses and accommodation rights imposed by the ADA
on the grounds of pure economic efficiency, a scheme that simply
shifts enforcement from courts to a new bureaucracy and costs from
business to the government solves nothing.

Despite all the complaints about adversarial legalism in American
public policy, and despite all the costs it imposes, there is not much of
a constituency for limiting the phenomenon. As familiar as all sides are
with the dangers and difficulties of litigation, Americans are even more
concerned about the dangers of big-time bureaucratic regulation.

Conclusion

Disability activists seek to enable disabled people to participate
fully and equally in all aspects of day-to-day life. In the United States
the disability movement has adopted rights and litigation, what I
have called the tools of adversarial legalism, as the primary means to
this end. This choice has been influenced by the individualistic and
antistatist cast of American political culture and by the fragmented
structure of U.S. government, both of which have led U.S. reformers
of every kind to look to the courts for intervention.

But litigation is a clumsy and expensive tool, often abused. Thus
rights-based disability policies like the ADA are frequently unfair, in-
trusive, uncertain, and inefficient. The cost of adversarial legalism
can be seen in many areas of U.S. public policy. Environmental policy
is notoriously beset by it, as regulators and regulatees get buffeted by
litigation.*® Pitched court battles between industry and government
engulf occupational health and safety rules.’é? Personal injury litiga-
tion delivers uneven, unpredictable compensation to victims at often
inordinate cost. It is hard to put a price tag on these problems, unlike
the more obvious costs of the manifold welfare and labor regulations
of western Europe. All the same, America’s adversarialism limits the
effectiveness of some U.S. domestic social policies.

The Americans with Disabilities Act exemplifies the limitation.
This ambitious social experiment was trumpeted as a means of bol-
stering the competitiveness of the U.S. economy by facilitating job op-
portunities and accommodations for handicapped citizens. The prin-
cipal economic consequence of this project, however, has been to
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stimulate additional lawsuits in an already litigious U.S. labor
market, while adding few disabled employees to the work force. The
ADA’s message of freedom and independence for people with dis-
abilities is morally uplifting.’®® In the end, this may be all that
matters. But for now, as a substantive solution to the needs of dis-
abled people, much less to the exigencies of many U.S. businesses, the
law disappoints.
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Chapter 7

Internationalizing Regulatory
Reform

Roger G. Noll

AN UNUSUAL FEATURE of this book is its focus on interna-
tional aspects of regulatory policy. While U.S. regulatory
policy has been politically controversial since its inception, until the
late 1970s the debate focused on whether government legitimately
could control various aspects of private production and transactions
and whether specific regulations and the net effect of all regulation
generated positive social benefits. As the United States and its major
trading partners eased into the current regime of relatively free trade,
the regulatory policy debate was internationalized in three important
ways. First, opponents of regulation—especially companies that
opposed environmental, health, and safety regulation—argued that
excessive regulation eroded the “competitiveness” of U.S. industry
and contributed to persistent trade deficits. Second, everyone con-
cerned with regulation began to look abroad for new ideas about how
to reduce the burdens of regulation. Third, as direct trade barriers fell,
and in many cases became negligible, countries began to incorporate
regulatory policy into trade negotiations as a means of reducing indi-
rect trade barriers.

The chapters of this book explore all of these issues and in so doing
contribute new information to the ongoing debate about regulatory
reform. The purpose of this chapter is to provide a general overview
of the regulatory reform debate, its international ramifications, and
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